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CAUSE NO. - - - - - - - W NRG INVESTMENT, LLC
Plaintiff,

§
§
§
§
vs.
§
KDF VENTURES INCORPORATED,
§
JAN BRINKMAN, INDIVIDUALLY,
§
GLOBAL CORE ESTATES, LTD., AND
§
GRANT MACFARLANE, INDIVIDUALLY, §
AND LAUREL PASSARINO (WETZEL),
§
INDIVIDUALLY.
§
§
Defendants.
§

IN THE DISTRICT COURT

OF HARRIS COUNTY, TEXAS

---

JUDICIAL DISTRICT

PLAINTIFFS' ORIGINAL PETITION

COME NOW, Plaintiffs W NRG Investment LLC, (collectively, "Plaintiff') and files this
Original Petition against the Defendants KDF Ventures Incorporated, Global Core Estates, Ltd.,
Grant Macfarlane, individually, Jan Brinkman, individually , individually, and Laurel Passarino
(Wetzel) (collectively, "Defendants") and in support thereof respectfully shows the Comi, as
follows:

I.
DISCOVERY CONTROL PLAN

(1)

Pursuant to Rule 190.1 of the Texas Rules of Civil Procedure, Plaintiffs intend to

conduct discovery under Rule 190.4 (Level 3) of the Texas Rules of Civil Procedure.
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II.
REQUEST FOR DISCLOSURE

(2)

Pursuant to Rule 194 of the Texas Rules of Civil Procedure, Plaintiffs request that

Defendants disclose the information and materials listed in Rule 194.2 of the Texas Rules of
Civil Procedure within fifty (50) days.
III.
PARTIES

(3)

Plaintiff W NRG Investment, LLC ("NRG") is a Texas Limited Liability

Company with its principal place of business in Hmris County, Texas.
(4)

Defendant KDF Ventures Incorporated ("KDF") is a Nevada Corporation

conducting business in the state of Texas. Defendant KDF's principal place of business is
11700 W. Charleston Blvd. #170-307, Las Vegas NV 89135.

Defendant KDF Ventures

Incorporated ("KDF") can be served with process by delivering a copy of Plaintiffs' Original
Petition and a copy of the citation to its registered agent for service of process at 11700 W.
Charleston Blvd. #170-307, Las Vegas NV 89135, or wherever the registered agent for service
may be found.
(5)

Defendant Jan Brinkman ("Brinkman") is an individual residing at 12 Burkhardt

Ave., Dayton, Ohio, 45403-2628.

Defendant Brinkman can be served with process by

delivering a copy of Plaintiffs' Original Petition and a copy of the citation to him at 12 Burkhardt
Ave., Dayton, Ohio, 45403-2628.or wherever he may be found.
(6)

Defendant Global Core Estates, Ltd, ("Global") is a UK Corporation conducting

business in the State of Texas. Defendant Global Core Estates, Ltd, ("Global") can be served
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with process by delivering a copy of Plaintiffs' Original Petition and a copy of the citation to its
registered agent for service of process at 145-157 St, John St, London, England, EClV 4PW,
UK, or wherever the agent for service of process may be found.
(7)

Defendant Grant Macfarlane ("Macfarlane") is an individual residing at Garden

Flat 3, Hardwick Road, Eastbourne, BN21 4NY, UK.. Defendant Macfarlane can be served
with process by delivering a copy of Plaintiffs' Original Petition and a copy of the citation to him
at the foregoing address: Garden Flat 3, Hardwick Road, Eastbourne, BN21 4NY, UK, or
wherever he may be found.
(8)

Defendant, Laurel Passarino (Wetzel) ("Passarino") is an individual residing at

11700 W. Charleston Blvd, 170-307, Las Vegas NV 89135. Defendant Passarino can be served
with process by delivering a copy of Plaintiffs' Original Petition and a copy of the citation to her
at the foregoing address: 11700 W. Charleston Blvd, 170-307, Las Vegas NV 89135, or wherever
she may be found.

IV.
JURISDICTION AND VENUE

(9)

Jurisdiction is proper in this Court because the amount in controversy exceeds the

minimum jurisdictional limits of this Court.
(10)

Venue is proper in Han-is County, Texas pursuant to Texas Civil Practice and

Remedies Code § 15.001, et. seq., because all or a substantial part of the acts or omissions
complained of occurred in Han-is County, Texas.

v.
FACTUAL BACKGROUND

(11)

Plaintiff engages in various investment activities in the energy sector, including
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but not limited to mineral trading, sales, and acquisitions. Defendant KDF solicited Plaintiff
through a series of communications to Plaintiff, and purported to own the exclusive allocation
rights to a certain amount of gold <lore stocked in Republic of Benin. Additionally, Defendant
KDF claimed to Plaintiff that Defendant KDF was entitled to export the gold <lore from Benin to
the United States, Europe, or Dubai. Specifically, Defendant KDF, assured Plaintiff in several
communications to Plaintiff (including several written contracts entered into by Plaintiff and
Defendants), that Defendant KDF not only had invested a significant amount of time in
developing this transaction, but had developed the goodwill necessary to conduct this transaction
efficiently in order to timely execute Defendant KDF's promises to Plaintiff. In exchange for
Plaintiffs cash investment in this gold <lore transaction, Defendant KDF agreed to pay back
Plaintiffs original deposit, subsequent cash investments, plus several additional payments in
consideration of Plaintiff providing the necessary capital to fund the transaction. Additionally,
Defendant Global provided a corporate guarantee for Plaintiffs total capital investment in the
event that Defendant KDF could not perform under the parameters of the investment agreements.
(12)

The formalization of these promises made by Defendant KDF, Defendant Global,

Defendant Macfarlane and Defendant Brinkman to Plaintiff were initiated on or about March 2,
2014. In a document sent by Defendants to Plaintiff titled Investment Agreement Between

KDF Ventures and W NRG Investment LLC (hereinafter referred to as "the March Agreement),
Defendants made several promises to Plaintiff in exchange for Plaintiffs performance. This
document memorialized more specific terms the details of the alleged gold <lore transaction.
(13)

In the March Agreement, Defendant KDF represented to Plaintiff that Defendant

KDF would expmi 100 kilograms of gold <lore bars from Benin to Dillon Gage Refinery in
Dallas, Texas. Plaintiff agreed to finance part of the cost relating to said exportation, which was
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described by Defendant KDF to represent customs duty fees, freight and insurance and other
miscellaneous expenses. Upon completion of the 100 kilogram transaction, Defendant KDF
promised to pay Plaintiff a total return of either $600,000.00 or 15 kilograms of refined gold
from the Dillon Gage Refinery at Plaintiff's option.

The original amount of Plaintiff's

investment in the March 2, 2014 transaction was $150,000.00, which was tendered by Plaintiff
per the agreement and subsequent to the execution of the March Agreement by Defendant KDF
and Plaintiff. However, a dually executed amendment of the March Agreement by Defendant
KDF and Plaintiff memorialized an additional $8,000.00 paid to Defendant KDF by Plaintiff in
exchange for Defendant KDF's promise to pay a return to Plaintiff of $16,000.00. The total
amount of money Plaintiff paid to Defendant KDF under the March Agreement was $158,000.00.
(14)

On or about August 25, 2014, Defendant KDF (under the guidance and authority

of Defendant Brinkman, Defendant Macfarlane and Defendant Global) drafted and transmitted to
Plaintiff another document titled Investment Agreement Between KDF Ventures and W NRG
Investment LLC (hereinafter refeITed to as "the August Agreement").

This document

memorialized in more specific terms the details of an additional gold <lore transaction.
(15)

In the August Agreement, Defendant KDF represented to Plaintiff that Defendant

KDF would exp01i 300 kilograms of gold <lore bars and/or equivalent weight and purity of dust
from its storage facility or Customs in Benin, West Africa to Defendant Global. At that time,
Defendant Global falsely represented to Plaintiff that Defendant Global owned and operated a
refinery in Rotterdam, Netherlands where the gold was to be sent. Plaintiff agreed to finance
part of the cost relating to said exportation, which was described by Defendant KDF to represent
customs duty fees, freight and insurance and other miscellaneous expenses. The total amount of
Plaintiff's investment as a result of the August Agreement was $125,000.00. Upon completion
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of the 300 kilogram transaction, Defendant KDF promised to pay Plaintiff a total return of
$648,000.00 which was disclosed by Defendant KDF as Plaintiffs return on its investment of
both the March Agreement and August Agreement. Furthermore, Defendant KDF promised to
pay the remaining balance due to Plaintiff of $230,000.00 within two weeks from the final assay
and purchase of the 300kg of gold dore bars. Alternatively, Defendant KDF agreed to pay
$290,000.00 in lieu of the $230,000.00 if the 300 kg of gold dore transaction could not be
completed by September 15, 2014.

Pursuant to these terms, and in reliance on the

representations of Defendants, Plaintiff tendered to Defendant KDF the $125,000.00 cash
investment as requested by Defendant KDF. The total amount of money Plaintiff paid to
Defendant KDF under both the March and August Agreements was $283,000.00.
(16)

Based upon the representations made by Defendant KDF and Defendant

Brinkman and Defendant Macfarlane, individually and as officers and/or directors of Defendant
Global, Plaintiff invested, collectively, approximately $283,000.00 in capital for the expmiation
and refinement of gold that was allegedly in the possession of Defendant KDF.
(17)

Additionally, Defendant Global, by and through Defendant Brinkman provided a

corporate guarantee to Plaintiff to induce Plaintiff into tendering the capital requested under the
August Agreement. This guarantee provided that in the event that Plaintiff was not paid by
Defendant KDF pursuant to the agreed terms in the August Agreement, that a check issued by
Defendant Global was being held in trust to be delivered to Plaintiff in the amount of
$290,000.00 to satisfy any initial capital investment made by Plaintiff.

This payment by

Defendant Global as a guarantee to the gold transaction was to be made to Plaintiff by the first
business day after September 15, 2014. Defendant Global and Defendant Passarino represented
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to Plaintiff these assurances in an attachment that accompanied the August Agreement. The
attachment was titled Legal Affidavit and signed by Defendant Macfarlane and another
Defendant Brinkman, both Defendant Global officers. Plaintiff detrimentally relied upon these
promises by Defendant Global, and subsequently, funded the capital pursuant the te1ms of the
August Agreement.
(18)

To date, Plaintiff has not received any proceeds as agreed upon from any of the

above named Defendants.
(19)

Said actions on the paii of Defendants, collectively, constitute actionable conduct

for which Defendants should be held legally accountable.

Defendants, collectively and in

conce1i, have extracted approximately $283,000.00 from Plaintiff into a failed project, yet
Defendants have failed and refused to account for such funds and/or otherwise return such agreed
funds to Plaintiff pursuant to the corporate guarantee.

Fmihermore, Plaintiff has suffered

additional loss, including significant travel expenses, as a result of Defendants' promises to pay
Plaintiff a return on its investment of at least $648,000.00 and failure to tender the actual
proceeds held in escrow due to Plaintiff. Defendants' conduct gives rise to the causes of action
discussed in more detail below.
VI.
CAUSES OF ACTION
FIRST CAUSE OF ACTION

Breach of Fiduciary Duty/Constructive Fraud
(20)

Plaintiff incorporates paragraphs (3) through (19) as if fully set forth herein.

(21)

Defendants owed fiduciary duties to Plaintiffs by virtue of the fact that they were

acting as partners in the gold transactions described in the March Agreement and August
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Agreement.

Defendants drafted said agreements and even referred to Plaintiff as "Partner"

throughout both documents.
(22)

In this regard, a special relationship existed between Plaintiff and Defendants.

Defendants owed Plaintiff a duty of loyalty and utmost good faith, a duty to act with integrity of
the strictest kind, a duty of fair and honest dealing, the duty of full disclosure, and the duty to act
for the benefit of Plaintiff on matters within the scope of the relationship between the parties.
Plaintiff placed a special confidence in Defendants, who in equity and good conscience, were
bound to act in good faith and with due regard to the interests of Plaintiff. Defendants, however,
breached this special confidence and duty as discussed in detail herein.
(23)

Defendants owed a fiduciary duty to Plaintiff because Defendants solicited

investment capital from Plaintiff, and, furthermore, operated as the de facto managers of the
investment capital. Defendants were obligated to safeguard Plaintiffs investment capital and
use such capital for the purposes stated in the March and August Agreement and other related
agreements between the parties. Defendants, however, diverted the investment capital to other
purposes that were not disclosed to Plaintiff, rather than use the investment capital for its
intended purpose.

Defendants failed to disclose the nature of their self-dealing, and such

transactions with other related investors were not fair to Plaintiff.
(24)

Defendants breached their fiduciary duties owed to Plaintiff in one or more of the

following ways:
(a)

Failing to use the investment capital for its intended purpose.

(b)

Failing to return investment capital to Plaintiff when the transaction at issue
became economically unfeasible.
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(c)

Diverting Plaintiffs investment capital to one or more related investors that were
paid their initial capital contributions.

(d)

Failing to properly advise Plaintiff of the relative risks associated with the
investment solicited by Defendants.

(e)

Failing to disclose information to Plaintiff which would enable Plaintiff to make
an informed decision with respect to the actions taken by Defendants, including,
but not limited to, the following:
(i)

failing to provide Plaintiff with a clear and accurate disclosure of
the various specific uses of Plaintiffs capital.

(ii)

failing to provide Plaintiff with documentation and solicitation
materials which disclosed and explained the use of the investment
capital by Defendants.

(f)

Attempting by fraud or deceit to obtain approval by Plaintiff of Defendants use of
the investment capital provided by Plaintiff.

(g)

Failing to exercise loyalty and utmost good faith toward Plaintiff.

(h)

Failing to exercise candor in all respects.

(I)

Failing to act with integrity of the strictest kind.

(j)

Failing to disclose all material facts to Plaintiff.

(k)

Failing in their duty to exercise good faith, fair dealing, loyalty and fidelity over
the investment capital.

(1)

Failing to disclose all material facts known to Defendant that might affect
Plaintiffs rights.
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(m)

Failing to properly manage, supervise and safeguard the investment capital.

(25)

As a proximate cause of these breaches of fiduciary duty, Plaintiff suffered

damages in the form of a significant loss of investment funds. Accordingly, Plaintiff hereby
sues Defendant for breach of fiducimy duty and seeks damages in excess of the minimum
jurisdictional limits of this Comi.
SECOND CAUSE OF ACTION

Negligence
(26)

Plaintiff incorporates paragraphs (3) through (25) as if fully set fmih herein.

(27)

Defendants and, as such, owed a duty of ordinary care to Plaintiff in carrying out

their duties.
(28)

Defendants knew that Plaintiff was relying on them to make investment decisions

with the investment capital contributed by Plaintiff. As explained in detail above, Defendants
misused and/or otherwise negligently utilized the investment capital of Plaintiff.

As such,

Plaintiff has suffered a direct injury and damages as a result of Defendant's negligence in
utilizing said funds for legitimate business purposes.
(29)

As a proximate cause of Defendants' negligence as described above, Plaintiff

suffered damages in the form of a complete loss of Plaintiffs investment capital. Accordingly,
Plaintiff hereby sues Defendants for negligence and seek a judgment in excess of the minimum
jurisdictional limits of this Court.
THIRD CAUSE OF ACTION

Breach of the Implied Covenant of Good Faith and Fair Dealing
(30)

Plaintiff incorporates paragraphs (3) through (29) as if fully set forth herein.

(31)

Defendants owed a duty of good faith and fair dealing toward Plaintiffs by virtue
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of the fact that they were acting as partners with Plaintiff. Defendants drafted both subject
contracts and even refened to Plaintiff as "Partners" throughout both documents.
In this regard, a special relationship existed between Plaintiff and Defendants.
Defendants owed Plaintiff a duty of loyalty and utmost good faith, a duty to act with integrity of
the strictest kind, a duty of fair and honest dealing, the duty of full disclosure, and the duty to act
for the benefit of Plaintiff on matters within the scope of the relationship between the parties.
Plaintiff placed a special confidence in Defendants, who in equity and good conscience, were
bound to act in good faith and with due regard to the interests of Plaintiff. Defendants, however,
breached this special confidence and duty as discussed in detail herein.
(32)

Defendants breached the duty of good faith and fair dealing owed to Plaintiff in

the following ways:
(a)

Failing to use the investment capital for its intended purpose.

(b)

Failing to return investment capital to Plaintiff when the transaction at issue
became economically unfeasible.

(c)

Diverting Plaintif:f s investment capital to one or more related investors that were
paid their initial capital contributions.

(d)

Failing to properly advise Plaintiff of the relative risks associated with the
investment solicited by Defendants.

(e)

Failing to disclose information to Plaintiff which would enable Plaintiff to make
an informed decision with respect to the actions taken by Defendants, including,
but not limited to, the following:
(I)

failing to provide Plaintiff with a clear and accurate disclosure of
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the various specific uses of Plaintiff's capital.
(ii)

failing to provide Plaintiff with documentation and solicitation
materials which disclosed and explained the use of the investment
capital by Defendants.

(f)

Attempting by fraud or deceit to obtain approval by Plaintiff of Defendants' use of
the investment capital provided by Plaintiff.

(g)

Failing to exercise loyalty and utmost good faith toward Plaintiff.

(h)

Failing to exercise candor in all respects.

(i)

Failing to act with integrity of the strictest kind.

(j)

Failing to disclose all material facts to Plaintiff.

(k)

Failing in their duty to exercise good faith, fair dealing, loyalty and fidelity over
the investment capital.

(I)

Failing to disclose all material facts known to Defendant that might affect
Plaintiff's rights.

(m)

Failing to properly manage, supervise and safeguard the investment capital.

(33)

As a proximate cause of Defendants' breach of the implied covenant of good faith

and fair dealing, Plaintiff suffered damages in the form of loss of principal as described above.
Accordingly, Plaintiff hereby sue Defendants for its breach of the duty of good faith and fair
dealing and seeks a judgment in excess of the minimum jurisdictional limits of this Court.
FOURTH CAUSE OF ACTION

Common Law Fraud
(34)

Plaintiff incorporates paragraphs (3) through (33) as if fully set fmih herein.

(35)

Defendants knowingly and/or recklessly made misrepresentations of material fact
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in the course of Defendants' business.

These misrepresentations were made with knowledge of

their falsity. Furthe1more, the misrepresentations were made with the anticipation or knowledge
that Plaintiff would rely upon such misrepresentations.

Plaintiff relied upon these

misrepresentations and such reliance caused damage to Plaintiff.
(36)

Accordingly, Plaintiff hereby sue Defendants for fraud and seek judgment in an

amount in excess of the minimum jurisdictional limits of the Comi.
FIFTH CAUSE OF ACTION

Unjust Enrichment/Fee Disgorgement
(37)

Plaintiff incorporate paragraphs (1) through (36) as if fully set forth herein.

(38)

Defendants have obtained a benefit from Plaintiff in the form of capital to fund

Defendants' unsavory business ventures by fraud, duress and/or the taking of undue advantage.
Specifically, Defendants have diverted Plaintiffs capital contributions for the expmiation of the
gold dore/dust for their own benefit, namely paying themselves or other similarly situated
investors by diverting such funds to various other corporations that are wholly, or partially,
owned by Defendants.
Furthe1more, Defendant Passarino dive1ied funds due and owed to Plaintiff to Defendant
Brinkman for her own private use including but not limited to medical care for her family
members.
Allowing Defendants to keep such investment capital would result in Defendants being
unjustly emiched for engaging in inappropriate and improper conduct.

Accordingly, Plaintiff

hereby sues Defendants for unjust emichment/fee disgorgement and seeks a judgment in excess
of the minimum jurisdictional limits of the Court.
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SIXTH CAUSE OF ACTION

Breach of Contract
(3 9)

Plaintiff incorporates paragraphs (3) through (3 8) as if fully set forth herein.

(40)

Defendants contracted with the Plaintiff to acquire the minerals described above.

Defendants breached the contract by failing to acquire such minerals or otherwise failing to use
the investment capital provided by Plaintiff in accordance with the March Agreement or the
August Agreement between the paiiies.
(41)

As a proximate cause of Defendants' breach of contract with the Plaintiff,

Plaintiff has suffered damages and the loss of its investment capital. Accordingly, Plaintiff
hereby sues Defendants for breach of contract and seek a judgment in excess of the minimum
jurisdictional limits of the Cami.
SEVENTH CAUSE OF ACTION

Negligent Misrepresentation
(42)

Plaintiff incorporates paragraphs (3) through (41) as if fully set forth herein.

(43)

Defendants made misrepresentations of material fact in the course of Defendants'

business. Defendants failed to exercise reasonable care or competence in obtaining or
communicating the information transmitted to Plaintiff. These misrepresentations were made
with the anticipation or knowledge that Plaintiff would rely upon such misrepresentations.
Plaintiff justifiably relied upon the misrepresentations and such reliance caused damage to
Plaintiff.
(44)

Accordingly, Plaintiff hereby sues Defendants for negligent misrepresentation and

seeks judgment in an amount in excess of the minimum jurisdictional limits of the Court.
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EIGHTH CAUSE OF ACTION

Civil Conspiracy/Knowing Participation

(45)

The allegations of paragraphs (3) through (44) are incorporated herein by

reference as if fully set forth.
(46)

As alleged herein, Defendants engaged in covert conduct designed to commit a

tmi against Plaintiff.

Defendants combined to accomplish an unlawful purpose, namely to

defraud Plaintiff of their investment capital. Defendants had a meeting of the minds on this
course of action, and Defendants committed an unlawful, covert act to further this course of
action.

As a proximate result, Plaintiff suffered the injuries and damages more specifically

discussed herein.

Accordingly, Plaintiff hereby sue Defendants for civil conspiracy and seeks a

judgment in excess of the minimum jurisdictional limits of this Court
(47)

Defendants' conduct alleged herein rises to that level of malice and conscience

indifference that waiTants the imposition of exemplary damages.

Plaintiff hereby seeks the

recovery from the Defendants, jointly and severally, for exemplary damages.
NINTH CAUSE OF ACTION

Participatory and/or Vicarious Liability

(48)

The allegations of paragraphs (3) through (47) are incorporated by reference as if

fully set forth herein.
(49)

As alleged above, Defendants committed one or more torts for which Plaintiff

seeks to hold Defendants liable, including, but not limited to negligent misrepresentation, breach
of fiduciary duty and fraud. Defendants were the primary actors in the commission of these torts.
Defendants had knowledge of each individual Defendants' conduct and, further, had knowledge
that Defendants conduct was tmiious and committed in the course scope of their employment
and/or official duties with each of the other Defendants.
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Further, these Defendants approved of

Defendants' conduct committed during the course and scope of their employment and/or official
duties.
(50)

Accordingly, Plaintiff hereby sues Defendants for assisting and/or encouraging the

commission of a tort and/or assisting and/or participating in the commission of a tort and/or for
vicarious liability and seeks a judgment in excess of the minimum jurisdictional limits of this
Court.
TENTH CAUSE OF ACTION

Joint Enterprise
(51)

The allegations of paragraphs (3) through (50) are incorporated by reference as if

fully set fmih herein.
(52)

Defendants were unlawfully engaged in a joint enterprise to divest Plaintiff of its

investment capital. Defendants had an agreement, express or implied, to divest Plaintiff of its
investment capital.

Defendants engaged in this common purpose, and this common purpose

was carried out by the enterprise.

Defendants had a pecuniaiy interest in the common purpose,

notably dive1iing Plaintiffs investment capital for their own use.

Each Defendant had an equal

right to direct and/or control the enterprise in that Defendants are joint officers and/or directors of
the various entities. Accordingly, Plaintiff hereby sues Defendants under the theory of joint
enterprise and seeks a judgment in excess of the minimum jurisdictional limits of the Court.
ELEVENTH CAUSE OF ACTION

Alter Ego (Defendant Passarino as sole owner of KDF Ventures)
(53)

The allegations of paragraphs (3) through (52) are incorporated by reference as if

fully set forth herein.
(54)

Equity demands that the Comi disregard the corporate entities named as

Defendants herein on the grounds that such entities have been used as an unfair device to
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perpetrate a fraud upon Plaintiff. Defendants Macfarlane represented that he was a majority
shareholders and Defendant Brinkman represented that he was a limited partner and/or general
paiiners of the other named Defendant entities.

Additionally, Defendants Macfarlane and

Brinkman serve as officers and/or directors of the entities.
finances, accounts and assets.

These alter egos have blended

Accordingly, Plaintiffs request that the Court disregard the

corporate entities of all of the company Defendants named herein.
(55)

Furthermore, Defendant Passarino is the sole owner of Defendand KDF. Equity

demands that the Comi disregard the corporate structures Defendant Passarino has used to
defraud Plaintiff. These alter egos have blended finances, accounts and assets.

Accordingly,

Plaintiffs request that the Court disregard the corporate entities of all of the company Defendants
named herein.
TWELFTH CAUSE OF ACTION

Attorneys' Fees
(56)

Plaintiff incorporates paragraphs (3) through (55) as if fully set fmih herein.

(57)

Plaintiff is entitled to an award of attorney's fees on its claims in this matter

pursuant to Texas Civil Practice & Remedies Code § 38.001, et seq.. Plaintiff hereby claims
attorney's fees pursuant to the contract and applicable law.
THIRTEENTH CAUSE OF ACTION

Exemplary Damages
(58)

Plaintiff incorporates paragraphs (3) through (57) as if fully set forth herein.

(59)

The conduct of Defendants alleged herein was of such a character as to entitle

Plaintiff to exemplary damages pursuant to Texas Civil Practice & Remedies Code § 41.003.
Accordingly, Plaintiff seeks exemplary damages in such an amount that may be found to be just
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and proper under the circumstances.
JURY DEMAND

(60)

Plaintiff hereby demands a trial by jmy.

DAMAGES

Plaintiff is entitled to and hereby seeks the following damages:
(a)

Actual damages, including loss of principal, return, and loss of investment
oppo1iunity and all additional economic and non-economic damages available
under law.

(b)

Reasonable and necessary attorneys' fees.

(c)

Exemplary damages.

(d)

Pre-judgment and post-judgment interest to the maximum extent available under
law.

(e)

Costs of court.

(f)

All such other relief, whether legal or equitable, that this Comi may deem just and
proper.

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that upon final trial
hereof, Plaintiff have a judgment against Defendants for those damages described above and in
the full amounts allowed by law.
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Respectfully submitted,
Derryberry Zips Wade Lawhorn, PLLC
100 E. Ferguson St., Suite 1212
Tyler, Texas
75702
(903) 526-2767
(90 3) 5L.D.=.-b-1-t:'~

CRAIG D. ZIPS
State Bar Card No. 00797729
TAB E. LAWHORN
State Bar Card No. 24039009
ATTORNEYS FOR PLAINTIFF
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